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Emmanuel 
Guinchard 
forecasts 
breaking point in 
Luxembourg

the 2010 Annual Report of the Court 
of Justice of the European Union 
(CJEU) paints a bleak reality for two 

of its three courts—the Court of Justice and 
the General Court.

In 2010, the number of cases brought 
before the Court of Justice was the highest 
in its history. For several reasons, including 
the impact of the Lisbon Treaty, the number 
of new cases will continue to increase in the 
years to come. As a consequence, the court is 
facing an imminent workload crisis. 

The General Court is already overloaded. 
In 2010, the average duration of proceedings 
before the General Court was nearly 25 
months and the number of new cases 
continued to exceed that of completed 
cases. In contrast, the third legal arena of 
the CJEU, the Civil Service Tribunal, is 
a success story—even if the latest figures 
for 2010 reveal a slight deterioration in its 
performance.

In the light of the forthcoming (Court of 
Justice) or existing (General Court) workload 
crisis, the recent publication of the House of 
Lords’ EU committee report on the workload 
of the CJEU is timely (The workload of the 
Court of Justice of the European Union (14th 
Report of Session 2010–11, HL 128). 

Tellingly, the committee recommends an 
increase in the number of advocates general 
at the Court of Justice and an increase in the 
number of judges at the General Court. Such 
a solution is consistent with the committee’s 
starting point: the current lack of appetite 
among the member states for treaty change. 
As a consequence, the number of available 
solutions is limited, for example, one cannot 
alleviate the workload of the Court of Justice 
by appointing more judges as the Court of 
Justice must consist of exactly one judge per 
member state. Therefore, the committee may 

only recommend an increase in the 
number of advocates general. On the 
contrary, the General Court includes 
at least one judge per state. Therefore, 
the committee may recommend an 
increase in the number of judges at 
the General Court. However, the 
solutions advocated by the committee 
in relation to both the Court of 
Justice and the General Court are not 
fully convincing. Increasing the number of 
advocates general in the Court of Justice may 
help to improve the quality of the case law, 
but it will not diminish the workload. Judges, 
not advocates general or other members of 
staff such as référendaires, take the decisions, 
and unless the judges start to rubberstamp 
the findings of the advocates general—thus 
breaching their legal and ethical duties—
increasing their number cannot provide a 
suitable solution.

 Although member states could agree to 
appoint two judges per state to the General 
Court, such a solution will clearly increase 
the risk of inconsistencies in the case-law as 
it would raise the number of judges to 54. 
Instead, the committee recommends an 
increase of a third in the number of judges. 
However, an aborted attempt to increase the 
number of judges in the General Court in 
the 1990s shows that each state is eager to 
maintain the same number of judges as its 
neighbours. It will be difficult to persuade 
them to agree otherwise—appointing the 
extra judges on a rotating basis may not be 
sufficient considering the importance of the 
General Court in the EU judiciary. 

EU treaties
The EU treaties explicitly offer two other 
solutions to help the CJEU cope with its 
workload. 
(i) Transferring some of the Court of 

Justice’s workload to the General 
Court (questions referred for a 
preliminary ruling in specific areas). 
However, if nothing has been done on 
this front since the 2001 Nice Treaty 
will something be done now? In all 
likelihood the answer is no, as the 
General Court is already overloaded. 
Transferring the workload from the 
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Court of Justice to the General Court 
is a dead end in practice unless the 
number of judges at the General 
Court dramatically increases, which 
is what the committee suggests. 
However, it would be inconsistent 
to increase the number of General 
Court judges in an attempt to reduce 
the number of pending cases (around 
1,300 on 31 December 2010), while 
also increasing the workload of the 
General Court by transferring some 
references for a preliminary ruling 
over from the Court of Justice. Indeed, 
the committee does not recommend 
transferring selected references to the 
General Court.

(ii) The creation, by the European 
Parliament and the Council, of 
specialised courts separate from the 
General Court and modelled on the 
Civil Service Tribunal. The committee 
rejects this option.

First, it argues that the judges at these 
specialist tribunals “will be of the particular 
discipline and thus be of no use to the 
General Court in coping with its general 
workload”. It is hard to understand this 
argument. The creation of specialised courts 
will necessarily help the General Court 
cope with its workload as part of it will be 
transferred to these new courts. Moreover, 
the tribunals will work more effectively as 
their judges will be specialists. This, in turn, 
will decrease the duration of proceedings. 
Around 30% of the new cases arriving at 
the General Court in 2010 were in the field 
of intellectual and industrial law. Therefore, 
it makes sense to create a second specialist 
tribunal in that field. Indeed, Art 19 of the 
Treaty on European Union calls for the 
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creation of at least 
a second specialist 
tribunal as it uses the 
plural, not the singular, 
to refer to them: “The 
[CJEU] shall include...
specialised courts”. 

Second, the 
committee argues 
that the Civil Service 
Tribunal is “a special 
case since its work is 
essentially related to the 
internal affairs of the EU 
and its decisions have 
no impact on the law of 
the individual member 
states”. Another specialist 

tribunal may cost more 
than the Civil Service Tribunal as it will 
require documents to be translated because 
its decisions will potentially be relevant to 
all. However, the cost of translations does 
not differ according to where they are done: 
the General Court today, the new specialist 
tribunal tomorrow. The argument is also 
slightly inconsistent as the committee’s own 
suggestions require additional expenditure 
on the CJEU. Moreover, the additional 

expenditure required to set up a second 
specialist tribunal is limited in comparison 
with the EU’s general budget. The advantages 
of such a scheme clearly outweigh the 
disadvantages, especially in light of the 
economic importance of the cases brought to 
the CJEU and the ongoing accession of the 
EU to the European Convention on Human 
Rights (duration of proceedings and right to 
a fair trial). 

Inputs v outputs

The creation of another specialist tribunal 
will help alleviate the workload of the 
General Court, not the Court of Justice. 
In relation to the latter’s workload and in 
contrast with the committee’s approach, 
the focus should be on the input of cases. 
J Komarek supports the view that, in 
principle, references for a preliminary ruling 
should be restricted to national courts of last 
resort (see In the Court(s) we Trust? On the 
need for Hierarchy and Differentiation in the 
Preliminary Ruling Procedure (2007) 32 EL 

Rev 467.)
Such an approach could drastically 

reduce the workload of the Court of Justice–
references for a preliminary ruling accounted 
for more than half of the new cases brought 
before the Court of Justice in 2010 and the 
vast majority of references traditionally comes 
from national lower courts. However, an 
exception should be made for urgent and 
important references from lower courts. 

The Court of Justice and the national 
courts are already familiar with the criterion 

of urgency. In 2008 an urgent preliminary 
ruling procedure known by its French 
acronym as the PPU was introduced before 
the Court of Justice. To benefit from this 
procedure (which is currently available only 
in specific fields of EU law), cases are selected 
on grounds of urgency by the national courts 
and/or the Court of Justice. The PPU should 
be available in any EU law field. 

As for the second criterion—the 
importance of the question raised—the 
Due Report rejected in 2000 the idea on the 

 The Court of Justice should help itself... 
Parliament & the Council will do the rest 
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grounds that “unlike the American system, 
the Community courts and national courts 
are not ranked in a hierarchical relationship 
to each other” (see The Report by the 
Working Party on the Future of the European 
Communities’ Court System). It is submitted 
that this is no longer the case. State liability 
for breach of EU law by the national judiciary 
means that national courts and the Court 
of Justice are in a hierarchical relationship. 
Moreover, the Court of Justice is already 
familiar with selecting cases on the basis of 
their importance, as evidenced by the criteria 
used by the Court in order to decide whether 
an advocate general should, or not, deliver 
an opinion in a particular case’. The solution 
suggested here does not necessarily require 
an amendment of the treaties. However, it 
does require the Court of Justice to filter 
references for a preliminary ruling more than 
it does today. In other words, the Court of 
Justice should help itself and the European 
Parliament and the Council will do the rest.
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